
The National Labor Relations Board and Your Agency:

Developments the Provider Community Needs to Know About

The National Labor Relations Board (NLRB) has recently been very active, in particular issuing two final rules on topics important to our members.  This activity has, in turn, generated litigation by employer organizations.  It has come to our attention that perhaps not all of our members are fully informed about the activities of the NLRB, the resulting litigation, and how these developments could impact your agency.  Therefore, we have prepared this fact sheet.

The Notice Posting Rule
The first important NLRB rule to know about is one that would require all employers, both union and non-union, to post a notice of employee rights under the National Labor Relations Act (NLRA).  A few examples of the rights that are described on the notice include:

· The right to act together to improve wages and working conditions;

· The right to discuss wages and benefits and other terms and conditions of employment with other employees;

· The right to discuss union organizing with coworkers and others;

· The right to strike and picket, depending on the purpose or means; and

· The right to choose not to do any of these activities. 

The notice also provides examples of unlawful conduct under the NLRA and tells employees how to contact the NLRB with questions or complaints.

The notice must be posted in “conspicuous” locations, including on an internet or intranet if the employer customarily communicates with employees in that manner.  However, employers are not required to distribute the notice via email, text message or other electronic communications, even if the employer customarily communicates with its employees in that way.  Additional rules apply if there are non-English speaking employees in the workforce.  

Shortly after the NLRB issued its final rule, business groups filed lawsuits challenging the legality of the rule.  One lawsuit in the District of Columbia resulted in a court determination that the rule was legal, but that some of the enforcement mechanisms for the rule were illegal.  Another lawsuit in South Carolina resulted in a court determination that the entire rule was illegal.  Both of these decisions have been, or will be, appealed.  In the District of Columbia, the court of appeals issued an order blocking the rule from going into effect while the appeal was pending.

The rule was to go into effect, and the notices posted, on April 30.  Earlier this week, however, the NLRB, acknowledging the court of appeals ruling, announced that its regional offices would not implement the rule.  There is presently no date set for compliance.  Thus, members should continue to monitor this development so that, if the court of appeals confirms the legality of the notice posting requirement, steps towards compliance can be taken.  OPRA’s labor counsel maintains a blog covering developments at the NLRB, which is one way that members can keep up to date on these developments.  Subscriptions to the blog are free, and the blog can be found at www.vorysonlabor.com.  

Union Elections Rule
Unions typically gain the right to represent a group of employees after winning an election, which the NLRB conducts according to a number of administrative rules.  In its second major rulemaking action, the NLRB has changed some of those rules.  These changes include:

· Allowing the NLRB to schedule union elections less than 25 days after the union’s election petition has been filed;

· Potentially limiting the ability of the employer to challenge issues about who is allowed to vote in any union election;

· Limiting a party’s right to file briefs and appeal decisions made prior to a union election; and

· Making NLRB review of decisions relating to certain election activities discretionary, rather than mandatory.

While the changes are very technical, their primary effect is to shorten the amount of time that an employer has to communicate its views about unions with employees during the union election process.  This has led many to refer to the rule as the “ambush” or “quickie” election rule.  With less ability to communicate, the rule limits the time during which an employee is certain to hear both sides of the story:  both the case for and the case against union representation.   

This rule is scheduled to become effective on April 30, 2012.  The U.S. Chamber of Commerce, however, has filed a lawsuit seeking to overturn the rule.  Depending on the court’s action in this lawsuit, the effective date could be delayed or the rule could nullified, as happened with the notice posting rule.  In addition, the NLRB is continuing to work on additional changes to these election rules, which could be proposed later this year.  OPRA will continue to monitor these developments and update its members as necessary.  

How these rules will impact each of our members will depend on each member’s particular circumstances.  If you have questions about these new requirements, please contact the OPRA office.


