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February 21, 2014

Barbara Edwards
Director, Disabled and Elderly Health Programs Group
Centers for Medicare and Medicaid Services

7500 Security Boulevard

Baltimore, MD 21244
Re: Request for guidance on final rule RIN 0938–AO53; 0938–AP61 (Medicaid Program; State Plan Home and Community-Based Services, 5-Year Period for Waivers, Provider Payment Reassignment, and Home and Community-Based Setting Requirements for Community First Choice and Home and Community-Based Services (HCBS) Waivers)

Dear Ms. Edwards:

Thank you for the opportunity to request guidance on the new rule which impacts HCBS waivers and state plans. We have compiled questions from our members and would appreciate your guidance addressing these questions. 
ANCOR is a nonprofit association representing and advocating on behalf of the more than 800 private providers of services and supports for nearly 500,000 Americans with disabilities of all ages and who together employ over 400,000 direct support staff in 49 states and Washington, D.C. Our members provide an array of community living and employments supports and services—including self-directed services and supports. Our mission is to inform, educate and network service providers to safeguard, develop, grow and extend their capacity to support the choices of people with disabilities.
We request additional guidance on the following issues:
HCB Settings

· How would these residential requirements be applied by CMS for a child or adult living in their family home and receiving a few hours of support in their home each day to be able to continue to live in the setting?
· How will these requirements specifically apply to people living in adult foster care situations/host homes?
· We request further guidance regarding an individual’s freedom to control his or her own schedule in situations where the individual is required by a court to attend a program that he or she does not wish to attend (e.g. a sex offender treatment session, or substance abuse therapy). 

· The rule requires people to have visitors of their choice. How is it anticipated this will be balanced with the rights/desires of others? What would the expectation be for carrying this out with an individual who is a sex offender and is required to maintain a distance from their preferred victim population or if a court order specifically limits contact with certain individuals?
· How do the regulations relate to children receiving HCBS?  Are children allowed visitors at all hours?  Is it purely up to the guardian?  Please provide additional guidance as there are many children receiving HCBS and these regulations seem to contemplate only adults receiving HCBS.
· In a rural area, there are few options for day services. The “integrated” setting does not accept all individuals, for example, those with incontinence issues, behavioral challenges or those receiving nutrition via tube.  

· If the IDD day services are available to anyone who is interested, not just those who receive HCBS services, but no one without an HCBS waiver requests services, will this meet the requirements for home and community based services?

· Can you provide more general guidance about how rural providers will be treated because our geography can already be unintentionally “isolating?” Please address this for transportation as well.
Provider-Controlled Settings

· If a provider is providing HCBS services to all individuals in an unlicensed setting in a property owned and leased by a third party (landlord), is this setting considered provider owned or controlled? In the regulations, CMS refers to provider owned or controlled as also “operated.” If the provider provides HCBS to the individuals in this type of home, but they are not the landlord, are they the operator? If so, this will create issues as there would then be potentially two leases or residency agreements between the residents and two separate entities (the provider and the landlord). Please provide clarification.
· In the CMS comments you reference provider owned settings, “where the provision of services in inherent in the setting.” Can you provide additional guidance about this issue of services inherent in the setting? 

· We have heard CMS say that by choosing the setting the individual is affirmatively choosing the services that the provider provides in that setting, and as a result cannot bring in a separate provider to provide those services. Please confirm this understanding is correct. 
Residency Agreements
· How will the rule’s provision that individuals receiving HCBS must have the same rights, responsibilities, and protections as other individuals under the jurisdiction’s landlord/tenant law apply in adult foster care situations/host homes? 

· Can a lease or residency agreement dictate that visitors are only allowed a certain time of the day?  Or that prior notice must be given if visitors will be arriving at certain hours of the night, or if there is an unusually large number of visitors expected? What if a lease contains visiting hour requirements in it and the landlord is a 3rd party?  Does it matter if the lease is with the provider or a 3rd party in this case?
· We request guidance for situations where a private or public guardian refuses to enter into a lease or a residency agreement on behalf of an individual. In some states, the prevailing policy is that public guardians will not enter into residency agreements. In these situations, how will the residency agreement requirement of the rule apply? Where states’ licensing requirements specify that residents must have the same tenant protections as other individuals in the jurisdiction, will this suffice in lieu of a written residency agreement or lease?
Physically accessible settings requirement 
· Will all HCB settings be expected to comply with ADA guidelines for accessibility, even if they are already accessible to the individuals that live there?
· Will all HCB settings be expected to accommodate all potential visitors, to comply with the requirement that an individual may have visitors at any time?

Settings subject to heightened scrutiny 
· Will the state have to submit information on each individual setting to CMS to make the determination that it is/is not a HCB setting?
· We request further guidance regarding examples of settings that will be subjected to higher scrutiny. 
· We request further guidance regarding examples of settings that discourage integration of individuals from the broader community.

· How will the criteria be applied for settings in rural areas versus those in urban areas?
· For heightened scrutiny, how will questions about settings be decided by CMS for those providers who have questions? Will providers have to come to the state and then the state will send them to CMS? May providers send their questions to CMS for a decision? What if the state will not send the questions on to CMS?  What if there is a disagreement between the state and CMS? Will CMS require states to afford providers an appeal process

Non-residential settings 
· We request further guidance on how the rule will apply to non-residential day habilitation and vocational rehabilitation settings. 
· If a waiver participant spends time in the waiver home and also in an institution for respite on the same day can both be billed to Medicaid?
· In light of the different terms that are used, will CMS provide a definition or criteria to be used to distinguish between unpaid day programs, sheltered settings and training programs based in community?
Institutional Respite

· We request further guidance on when it is allowable to bill for HCBS in an institutional setting, such as institutional respite or an acute hospital stay. Please clarify what the terms “short-term stay” and “temporary” mean when used in reference to this topic.

· How do these requirements apply to a setting that a person goes to for respite, perhaps for a week-end once a month? We read the commentary to allow respite services to be delivered in an institutional setting, is that correct?

Day Services and Supports

· Integration in day services – Can you please clarify the meaning of integration in day services?  If a provider provides HCBS vocational services in the community - a coffee shop, for instance, where a majority of the customers buying coffee do not have a disability but a majority of the individuals who work in the coffee shop have a disability - is this integration? Or must the percentage of individuals working be at least 50/50 with a disability/not having a disability?  If so, this seems like it would take away opportunities for individuals with disabilities, rather than enhance opportunities to work in the community.  Can CMS please provide a clear definition of integrated community employment? 
· Can you please clarify whether the type of disability of the individuals working matters?  For instance, there are vocational service programs that serve individuals with developmental disabilities and also serve those individuals with visual impairments.  Is this an integrated setting?
· Is CMS saying that a physical location itself may be isolating even if the type of individuals receiving services includes individuals with and without disabilities?

· Is the physical location of a vocational program isolating even if the program’s focus is on vocational training and job placement in the community for individuals with developmental disabilities?

· Please provide guidance on CMS’s expectations for an expected time per day/week/month an individual would be expected to be outside of the location? For example, with a 5 hours per day program, will participants be expected to be out in the community 50% of the time?

· If an individual has no willingness to gain integrated community employment, is it expected that that individual will be served in an integrated community setting, or in an integrated setting for a certain percentage of the time?

· How will HCBS services be provided to individuals who refuse to participate in an integrated setting?  Will there be an allowable tolerance for a small percentage of these people, or of their time in the community?

· Do enclaves and/or work crews that do not include people without disabilities, but work in the community with people without disabilities, meet the criteria for an HCBS service?
Case Management Provisions

· Will the state determination that there is no other independent entity that can provide either service be sufficient, or will additional criteria be expected to be met?

Person-centered planning: 
· Can a guardian disagree with, opt out of, or refuse the rights of the individual when modifying a criterion in the provider-controlled settings requirements or at any other stage of the person-centered planning process?
· How is this envisioned to be implemented in planning for people with IDD who are offenders such as a sex offender who has been committed to care by the courts? How is it envisioned this will be implemented with children?
· Does "informed consent of the individual" include informed consent of the parent of a minor or a guardian of an adult, when applicable?

· How will the requirement that the individual direct the planning process be enforced?

· Who is responsible for paying for and providing the “clear and accessible alternate dispute resolution process” which must be made available to individuals?
Dual Eligible Demonstrations
· The new section 1915(h)(2) sounds like a state could amend their 1115 waiver to incorporate services to people who are dually (Medicaid/Medicare) eligible. If that is correct, is this different from what states have been doing with dual eligible demonstration projects? If different, does it mean that CMS would turn management of the Medicare dollars over to the state in such an arrangement? Any indication of how they would do that or would it be similar to the approach for demonstration projects? If a state decided to amend their 1115 waiver to incorporate this option, would that impact CMS' expectations for the state regarding all community services under the 1115?

Transition planning/timing
· Does the state use the waiver amendment format to submit the transition plan or is there another required format?
· Will a change to a section 1115 demonstration trigger the 120-day period a state has to submit a transition plan for 1915(c), (i) or (k) HCBS waivers/state plans?
We appreciate your attention to these questions and look forward to receiving guidance on these specific topics.
Sincerely,
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Barbara Merrill

Vice President of Public Policy
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