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OPRA Comments on Draft Behavior Support Rule


The Ohio Provider Resource Association (OPRA) is a statewide association of providers of services to individuals with developmental disabilities.  OPRA is a leader in efforts to collaboratively build a statewide service system that meets the needs of Ohioans with developmental disabilities.  Currently, OPRA's membership consists of more than 150 organizations, both for-profit and not-for-profit, providing services to more than 15,000 Ohioans with developmental disabilities.  Our mission is to support and provide advocacy for community-based service providers to ensure the availability of programs, services and funding adequate to support and assist individuals with developmental disabilities as they strive to achieve a life of increasing independence, productivity, and integration.

Thank you for sharing the draft Behavior Support Rule. We appreciate the opportunity to comment and want to formally recognize the amount of work that has been devoted to this during the past several months. Below is a summary of responses from the OPRA membership, which have been categorized by issue. I have also included in a separate attachment, comments and feedback from four clinical psychologists who work in residential settings in different areas of the state. Their feedback is primarily devoted to the clinical aspects of the rule, but includes some concerns about the impact on the ICF programs and services. OPRA concurs with these comments.

(H)(12) Restriction of an individual’s rights: We received numerous comments on this provision. Examples were provided wherein the target behavior did not pose an “immediate risk of physical, emotional, or psychological harm to self or others” but clearly interfered with the individual’s growth and development, attainment of personally valued outcomes, legal status and/or integration into the community. Medicaid services are required to ensure health and welfare. We need to be mindful of this as we move forward. As discussed, we will share some specific examples at the next stakeholder meeting. We recommend that that an additional level of restrictive techniques be developed that addresses these situations and that implementation be contingent upon Human Rights prior authorization and HRC/Behavior Support Committee oversight.

(M)(2)(a)-(d) Human rights and ethical oversight committees: As we have stated in previous comments, the HRC membership requirements as listed are simply not attainable. Members consistently report great difficulty in meeting the current requirements, which are considerably less onerous than those listed in the draft. We recommend keeping the HRC structure as it currently exists. Concerns about possible HIPAA violations were also expressed, especially around individuals who live and/or work together. We request the department’s legal opinion on HIPPA compliance in HRC review and oversight.

(M)(6)(a)-(j) HRC department approved training: Again, there were numerous comments on this provision. The language does not specify the length of training, which could be extremely problematic once DODD develops parameters. As the rule currently exists, it is difficult enough to find volunteers for HRC’s. Adding additional time for a volunteer seems counter-productive to the establishment of full and functioning committees as it will make it that much harder to recruit and retain members. The training requirements for HRC members appears to be more stringent the requirements for plan authors.

(O) Analysis of risk reduction strategies: This imposes yet another set of requirements on volunteers and adds yet another regulatory based process for ICF’s. We agree that individual plans need HRC oversight but disagree that this over-arching analysis will benefit the system or those receiving services. 

(I)(2)(a) Medication for behavior control: This provision appears to minimize the needs of individuals who have been dually diagnosed and who may require medication for reasons other than preventing incidents that pose an immediate risk of harm. It is important that the service system meet the needs of individuals served, including mental health needs. All treatment options (therapies, support groups, medication) should be recognized and made available to individuals with DD. 

Time Out: “Child” needs to be defined. Is a child anyone who is not yet 22? Someone who is still in high school? Or under 18 as it is for individuals without developmental disabilities?  Time out is specifically addressed in the ICF Medicaid interpretive guidelines and regulated by ODH and CMS. The complete elimination of time out will prohibit the use of a strategy that has proven successful for a very small number of individuals. We believe that it should  be used in only the most difficult of circumstances when other measures have proven unsuccessful and that it should be very closely monitored. We would recommend that additional oversight provisions be developed rather than eliminating it completely. We can provide specific examples if needed.

Additional DODD ICF reporting and oversight: As noted above, ICF’s are currently regulated by ODH via CMS regulations. We oppose any additional reporting, oversight or conflicting regulatory provisions that are contained in the draft rule. 

Again, thank you for the opportunity to comment. We look forward to working with you to ensure that quality supports can be provided while lessening the administrative burdens and reducing and/or maintaining the current costs of behavior support planning and implementation.
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